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The following presentation reflects the opinion of its
human author and does not necessarily represent the
views of his respective clients, partners, employers, or of
Amster, Rothstein & Ebenstein LLP, nor Celesq or any of
1ts officers, or employees.

Additionally, the following content i1s presented solely for
the purposes of discussion and illustration and does not
comprise, nor is to be considered, as legal or business
advice.

No humans were hurt in making this presentation,
but Al assisted in its preparation.
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About our Presenter

property attorney with deep expertise at the
intersection of emerging technologies, data-driven
businesses, and commercialization. He 1s
recognized as an author, thought leader and
frequent lecturer in intellectual property,
blockchain, artificial intelligence/software, and
data monetization. With a technical background
in physics and decades of experience guiding
Unicorns, startups, financial services firms, and
technology innovators, he has developed IP
strategies as they launch and monetize new

product lines resulting in collections of hundreds
of millions of dollars of royalty revenue.

J.D. 1989, Columbia Law School; B.S./M.S.,
Physics, 1986; former Law Clerk to Hon. Daniel
M. Friedman at U.S. Court of Appeals for the
Federal Circuit.
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AGENDA

Friedman Framework for Oral Advocacy

Understanding and Adapting to your
venue

Tools for your oral argument




HON. DANIEL M. FRIEDMAN
AND WHY ORAL ARGUMENT
MATTERS?




Hon. Daniel M. Friedman

uniquely defining the art of oral advocacy from both sides of the bench.
Over a distinguished career spanning seven decades, he served as:

 Acting Solicitor General of the United States
Chief Judge of the U.S. Court of Claims

*  Circuit Court Judge and Senior Circuit Court Judge at the U.S.
Court of Appeals for the Federal Circuit.

His wisdom is uniquely persuasive because it was forged in the highest
stakes imaginable. Judge Friedman argued over 80 cases before the
U.S. Supreme Court, maintaining a formidable record of success that
earned the profound respect of the Justices.

Having navigated the "hot bench" of the nation’s highest court more
than almost any peer, he understood that oral advocacy is a critical
tool for judicial decision-making. His legacy teaches that clarity,
candor, and precision are the ultimate forces in the pursuit of
justice.
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Friedman’s Framework for Effective
Appellate Advocacy

Winning on Appeal

Winning on Appeal

iel i D
by Daniel M. Friedman l C U ch C U A C U 9 U
sisahow-to-do- it piee. Thereis noadequatesubsitute  court did or did not commit reversible error.

judicial dialogue rather than a prepared speech

and explains how to address a highly engaged
bench.

Friedman provides practical guidance for
anticipating judicial concerns, responding
effectively under time constraints, and supplying
the court with the precise tools necessary to
support a sound and well-reasoned decision.
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Vol. 9, No. 3, JUDGING (Spring 1983),
pp. 15-19, 59-60 (7 pages)
https://www.jstor.org/stable/29758788



https://www.jstor.org/stable/i29758780

Why Oral Argument Matters

Judges read Questions reveal Oral argument
briefs first concerns clarifies key issues

Credibility is
S~ established
Celesqge




Judge Friedman’s Perspective

THE PURPOSE OF ORAL

ARGUMENT l
=t

The purpose of oral argument is to help
the judge decide cases.

It is not helpful to merely repeat what is in the brief.
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The Real Goals of Oral Argument

CLARIFY THE
DECISIVE ISSUE

CLARIFY THE Illiif ADDRESS JUDICIAL
DECISIVE ISSUE

Sharpening the focus
to the core point of
law or fact that will

determine the case’s

outcome.
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ADDRESS JUDICIAL

CONCERNS

CONCERNS

Anticipating and
directly answering
the specific questions

and doubts that
judges have.

DEMONSTRATE EXPLAIN
CREDIBILITY CORRECT RULE

E%

DEMONSTRATE EXPLAIN
CREDIBILITY CORRECT RULE

Building trust with
the court through
absolute candor,

honesty, and
professional conduct.

Articulating a clear,
persuasive, and legally
sound rule of law
law that the court
should apply.




ORAL ADVOCACY

FRIEDMAN
a FRAMEWORK FOR
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First Rule: Stmplicity

Be clear and Focus on the Avoid
direct key 1ssue unnecessary
complexity
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Start With the Winning Point

OPEN WITH THE EXPLAIN WHY YOUR FRAME THE CASE
DECISIVE ISSUE CLIENT SHOULD WIN IMMEDIATELY

(@

KEY DECISIVE \

O

OPEN WITH THE 1,1} 'EXPLAIN WHY YOUR FRAME THE CASE
DECISIVE ISSUE CLIENT SHOULD WIN IMMEDIATELY

Lead with your strongest, Clearly articulate the Establish the decisive
most determinative legal basis for your context for the
argument. position. arguments.
— ) c— — — — ) Em—
Immediately grab the Demonstrate the ;
court's attention on the tangible benefits for D%f’i,nf%‘t,gﬁaxgrey ;rew?”?se ld
crucial point. the client. :
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Oral Argument Is a Conversation

N

COURT CONTROLS ADAPT ARGUMENT
THE DISCUSSION TO QUESTIONS

) PLANNED
PATH

NOT A SPEECH

1 Scal PATH
.uﬂ% COURT CONTROLS S ADAPT ARGUMENT
NOT A SPEECH == ( THE DISCUSSION TO QUESTIONS
Avoid formal, Judges set the Integrate your planned
P e L
Prioritize interaction Respond promptly Asfgg L tggn%glrlg s
over oration. to all inquiries. Dsediatah;
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Questions Are Opportunities

ALLOW FOCUS
CLARIFICATION ARGUMENT

O
-0f$
O

REVEAL JUDICIAL: L ALLOW FOCUS
CONCERNS ~ 4 CLARIFICATION ARGUMENT

DECISIVE
\\ ISSUE

_Listen closely to Focus the argument Use questions as a filter
identify underlying on the core legal to remove extraneous
doubts and concerns. principles. details.
— — —_— —— — —
Treat every question Use the key to unlock Condense intricate
as a window into the the most decisive arguments into simple,
court's mind. legal issue. decisive rules.
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Answer the Question First

P
ANSWER EXPLAIN AFTER AVOID
DIRECTLY ANSWERING EVASION

CLEAR PATH

Provide an Elaborate and
immediate and provide legal
concise response context and factual

Resist the urge to
pivot or evade;
candor is the key

to the Court’s once the direct
specific inquiry. answer is given. | to credibility.



Credibility Is Essential

ACKNOWLEDGE CONCEDE ACCURATE
WEAKNESSES OBVIOUS POINTS CITATIONS

* 101 F.3d 112 (Fed. v*
Cir. 1996) [CHECKED]

Proactively Admittin? points Providing the
addressing flaws where law or precise tools the
prevents the Court facts are clear Court needs to
from focusing builds immense rule correctly.
on them. trust. .
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Preparing for Oral Argument

REVIEW STUDY KEY IDENTIFY HARD
BRIEFS AUTHORITIES QUESTIONS

,_ * 101 F3d 112 (Fed. v
; Cir. 1996) [CHECKED]

Re-read all Understand Proactivelz
arguments to the scope and anticipate the
ensure deep limitations of Court's toughest,

familiarity and catch pivotal legal most crucial

subtle points. precedents. inquiries.
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Know the Record

KEY )

EVIDENCE

PROCEDURAL
HISTORY

IMPORTANT
CITATIONS

74 » « 101 F3d 112 (Fed. v
¢ REVIEW Cir. 1996) [CHECKED]

KEY EVIDENCE PROCEDURAL IMPORTANT
Master the critical Track the crucial CITATIONS
facts and exhibits legal rulings and Maintain accuracy
that define orders from filing every case, statute,
the case. | filing to appeal. and rule cited.




Standard of Review

DE NOVO

Full Review of Law

Appelate court reviews
legal issues from scrratch,
without defernce to the
trial court's ruling. Applies to
pure questions of law.

Celésde
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ABUSE OF
DISCRCTION

Highly Deferential

Appelate court only
reverses if the troal's
troal's discritatwry ruling
was renosomable,
arbitary, or capicicos

g—]

— o

P

CLEAR ERROR

Facts Must Be Plainly Wrong

Appelate conly reverses
findings vf fact if it has
finnviction that a mistake
mistake was clearly made.
Applies factual findings.




Moot Courts

PRACTICE
ARGUMENTS

IMPROVE
TIMING

TEST ANSWERS

Refine your legal Anticipate and Learn to allocate

presentation in a formulate responses time effectively and
a simulated ~todifficult conclute

coartrrom setting. judicial questions within limits

Gain confidence and polish Identify weak points and Ensure all key points are
your delivery with constructive strengthen your your covered conicsely.
feedback. legal reasning.
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Identify the central
legal question or

\—

Structuring the Argument

problem to
be resolved.

4 )

LEGAL RULE |__9

Celésde

State the applicable
law, statues,
and precelents

E

KEY FACTS

Present the crucial
facts from

is the record that

that support your
argument

s

v

&

REQUESTED
RELIEF

Clearly state
what the court
should do (eg,
reverse, affirm,

remand).




Managing Time

40§ Q@ée

PLAN FIRST FOCUS ON RESERVE KNOW WHEN TO
TWO MINUTES KEY ISSUES REBUTTAL STOP SPEAKING

Priotrize time Save time to Conclude once
for the decisive address your oponent'’ your points are
the issue and your legal questions, not main points or ’ made. Don't speak

winning point. minor details. court concerns. ‘ just to fill time.
L J
N
Celesqge

Craft a concise
opening that states




Celésde

UNDERSTANDING AND

ADAPTING TO YOUR

o

ADMINISTRATIVE FEDERAL NEW YORK
AGENCY COURTS STATE COURTS
Patent & Trial District Court Superior Court
Appeal Boards Appellate Court Appelate Division
U.S. Supreme Court Court of Arpeals
l 4




Administrative Advocacy

EXAMPLE: PATENT TECHNICAL ISSUES SPECIALIZED JUDGES
TRIAL AND APPEAL
BOARD
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Strategy for Agency Arguments

Q v/

FOCUS ON TECHNICAL STATUTORY
RECORD CLARITY INTERPRETATION

X
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Federal District Court Advocacy

Example: Southern Motions and factual
District of New York 1ssues
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District Court Strategy

EMPHASIZE FAIRNESS PRACTICAL
FACTS CONSEQUENCES
CEléSq® ﬁ




Federal Appellate Courts

******* | M\STAKE

. u«vhu» S ‘II" OY LAW
\

FEDERAL SECOND FOCUS ON
CIRCUIT CIRCUIT LEGAL ERROR
Celésqge ﬁ




Appellate Argument Characteristics

PANEL LEGAL LIMITED TIME
QUESTIONING PRINCIPLES
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Appellate Advocacy Strategy

v
- - V—
& -

FOCUS ON PRECEDENT STANDARD OF REVIEW LEGAL RULE
AS APPLIED TO THIS
CASE
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U.S. Supreme Court Advocacy

2 ®

INTENSE NATIONAL SHORT
QUESTIONING IMPLICATIONS ARGUMENT TIME
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Supreme Court Strategy

CONCISE RULE INSTITUTIONAL
ANSWERS IMPLICATIONS CONCERNS
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New York Trial Courts

NEW YORK TRIAL-LEVEL
SUPREME COURT ADVOCACY
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New York Appellate Courts

APPELLATE NEW YORK COURT
DIVISION OF APPEALS
Celésge ﬁ




Characteristics of NY Appellate
Arguments

Strict time limits  Fast questioning Focus on
precedent
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TOOLS FOR YOUR
ORAL ARGUMENT




Responding to Difficult Questions

v/

ANSWER REMAIN RETURN TO
DIRECTLY CALM THEME

) |44
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Handling Hostile Questions

2]

©

ACKNOWLEDGE EXPLAIN RULE MAINTAIN
CONCERN PROFESSIONALISM
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Avolding Common Mistakes

READING REPEATING IGNORING
FROM NOTES BRIEFS QUESTIONS
Celésqge ﬁ
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COMMUNICATE CLEARLY:
1. Speak slowly.
2. Avoid jargon.

3. Maintain eye contact. ®®
(for better understanding)

N

\
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Using the Record

PROVIDE PRECISE CITATIONS REFERENCE THE RECORD CLEARLY

Identify Specific Reference Use Pinpoint Integrate Explain the Ensure Clear
Page and Line Exhibits & Citations for References Relevance Identification
Numbers Appendices Accuracy into Narrative of Sources
G .4
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Professionalism

9

Respect Respect the Maintain
opposing court composure
counsel
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Ethical Duties

o 4 A

CANDOR TO THE ACCURATE RECORD DISCLOSE ADVERSE
TRIBUNAL CITATIONS AUTHORITY
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Friedman’s Key Lessons

SIMPLIFY FOCUS ON DECISIVE ANSWER QUESTIONS
ARGUMENTS ISSUES DIRECTLY
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Practical Checklist

Know the 1ssue

Know the record

[ [&

Know the standard of review

Know the relief sought

] [&




‘ CLOSING ARGUMENTS
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Final Advice

Oral argument helps courts
reach the correct result
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Questions and Discussion
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Connect with Our Presenter
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